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GENERAL STATEMENT

I. Tue Propres

Modern chemiczl technology has produced miracles which have
greatly improved this Nation’s standard of living. But the increased
generation of hazardous substances associated with these new products
has proved to be a serious threat to our Nation’s public health and
environment,

The legacy of past haphazard disposal of chemical wastes and the
continuing danger of spiils and other releases of dangerous chemieals
pose what many cail the most serious health and environmental chai-
lenge of the decade. Chemiceal spills capable of inflicting environnien-
tal harm oecur about 3,500 times cach year, and an estimated $65 to
$260 million is needed to clean them up. More than 2,000 dumpsites
containing hazardous chemicals are believed by the Environmental
Protection Agency to pose threats to the public health. The costs of
containing their contents is estimated to be an average of $3.6 million
per site,

Federal legislation has been passed and regulations have been devel-
oped which anthorize government review of new toxic chemienls being
placed on the market, and impose standards for new hazardous waste
disposal facilities,

But the Committee on Environment, and Public Works encountered
additional national environmental problems caused by dangerous
chemiculs—problems which coulid not be addressed by the Toxic Sub-
stances Control Act or the Solid Waste Iisposal Act. These problems |
volve the pollution of our people and our Jand by improper disposal,
Ly accidents or miisuse of those products.

Today, more than 43,000 chemical substances are in conunercial
production, and thousands of new ones are introduced each yoar.
Worldwide chemicals sales of the top 50 U5, chemical producers was
$50 billion in 1979, In 1975, 32 of the 50 leading ehemical producers
had sules of more than $1 ntlion each, and 5 of those 50 had sales of
3 billion or more. The growth of the chemical industry was even
greater in 1979 than in 1978, As a result, the potential hmpact of toxic
chemicals on the general public and environment through unsound
huzardous disposal sites and other relesses of chemicals is tremendous.

The acceptance of man-made chemicals—to the extent that they are
hardly recognized as such anymore—has become a fact of daily life
in the United States, We are dependent on synthetic chemicals for
health, livelihood, housing, transportation, food, and for our funcrals.

But within recent years, there has been u realization that what e
our meat may also be our poison.

Tiem—On June 6, 1980 the Direstor of the National Institute of
Environmental Health Sciences testified before the Senate Subcow-
mittee on Health and Scientific Resoarch as follows :

)




3

Guoestiox. Is it likely that there is 2 person in this room
whe is not contaminated by some synthetic chemical?

Dr. Raci. ¥ * * most unlikely.

There are a series of resident pesticides beginning with
DT, aldrin, dieldrin, heptachlor, chlordane and so forth.
Most people carry traces of those compounds teday.

Thae polychlorinated biphenyls, probably most people carry
body burdens in their fat, on the order of 5 parts per
million * * *

Over 85 percent of the people in the United States have de-
tectable levels of pentachlorophenol * * * {which) is contam-
inated with significant amounts of hexa-, hepta-, and octa-
chlorinated dibenzodioxins,

Questiox. What sorts of health problems might these
chemicals cause?

Dr. Rare. A great varviety of health problems. The hexa-
chlorodibenzodioxin is probably a carcinogen. Many of the
other compounds ecan cause neupological or renal damage,
cause mutations and so forth.

Quesriox. What is the size of the population st risk here!?

Dr. Rarr. * ® ® The size of the population eould extend
up to the entive population of the United States.

ftem—In s report dated Mareh, 1980 the Library of Congress con-
cluded that damages to natural resourees of the United States because
of toxic chemicals were “substantial and enduring.” The report iden-
tified dumaged resources ranging from all five of the Great Lukes to
the aguifer underlying the San Joaquin Valley, possibly the richest
agricultural area in the United States.

ffem——Iin a report to the President of the United States, the Toxic
Substances Strategry Connnittee concluded that the cancer death rate
in the nited States bad inereased sharply wnd that ~eceapational
exposture to carcinogens is believed to be a factor in more than 20 per-
cent of all cases of cancer.”

ftom—In a veport released in the Spring of 1980, by the Oflice of
Technology Assessment, agricultural losses because of chemical con-
tamination were placed at $283 million. OTA said the value was based
on economic data from only six of the fifty stutes and was therefore
“likely to be u gross nunderestimation of the actual costs.”

In 1979, the total praduction of ¢hemicals in the United States was
565 billlon pounds. Of this amount, 347 billion pounds was of chemi-
cals officially classitied by the United States government ns hazardous.
Production growth is increasing at a rate of 7.6 percent in 1979, At
that rate, production will double in ten years.

HAZARDOUS WASTES AND WASTE SITES

The Envirommental Protection Agency estinates that 57 milthon
metrie tons of hazardous wastes ure produeced annually in the {nited
States, or about 600 pounds of hazardous wastes per American in a
veur, and that this amount grows at o rate of .5 percent per year.
More than 90 percent of this waste is belisved to be disposed of in envi-

rommentally unsound ways. "These unsound disposal methods inelude
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haphazard land disposal, improper storage of dangerous substances
and illicit dumping.

The effects of poor disposal methods and abandoned waste disposal
sites ean Le the contmmination of surface water and groundwater,
causing contamination of drinking water supplies, destruction of fish,
wildlifs and vegetation, and threats to public safety due to heaith
hazards and threats of fires and explosions.

Because there is no required reporting or data collection system in
any one centralized government agency, the evidence sustaining the
conclusion that a grave problem exists is best presented by anecdotes
and a variety of studies.

Examples of waste site incidents inelude:

At Toone, Tennessee, a chemical eompany dumped pesticide wastes
for years in an area close to groundwater supplies. In 1978, after con-
tinued assurances to the community from government officials that
their water was safe to drink, the water supply of Toone was found
to be contaminated six vears after the closure of the nearby landfill
site.

In 1978, the Cedar River. near Charles City, Towa, was found to
contain poisons lenched from a nearby dumpsite. The poisons were
detected as far away as 60 miles downstream, This river and the aqui-
fer underlying the dump supply drinking water to 10% of the State’s
population.

Abont 25 miles south of Louisville, Kentucky, 17,000 drums were
disposed of at a seven acre site. Six thousand drims, in this area which
beeame known as the “Valley of the Drums,” were oozing toxie chem-
ieals onto the ground. Other drums with hazardous contents were
buried in subsurface pits. The Environmental Protection Agency iden-
tified approximately 200 organic chemieals and 30 metals in the drain-
2CH AVCL.

A variety of recent studies and surveys highlight the scope of the
problem :

Using existing documentation, the Agency identified some 250 haz-
avdous waste sites involving damages or significant threats of damnges.
Among the reported incidents were 27 sites associated with actual
damages to health (kidneys. cancer. mutations, aborted pregnancies,
ete.), 32 sites which have resulted in the closure of public and private
drinking water wells, 130 sites with contaminated groundwaters and
74 sites where natural habitats have been damaged and are adversely
affecting indigenous species.

As of June 1, the Agency’s Hazardous Waste Enforcement and

" Response Task Force has identified 5.790 hazardous waste sites which

were to be investigated to determine whether problems requiring
cleanup exist. The Agency had inspected 1,001 of these sites. and con-
cluded that remedial actions are warranted at 342 sites. No action was
deemed| necessary at 221 sites, and investigations were continuing at
the remaining sifes inspected,

A survey requested by Representative Robert Eckhardt for the
House Committee on Interstate and Foreign Commercs found 3.383
waste disposal sites used by the 53 largest chemical companies since
1950, OFf these, one third (1099) are ouniside any authorized Federal
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regulatory scheme. These 1,099 sites include “grphan™ sites and in-
active sites with known owners and contain 100 million tons of chem-
ical wastes. The survey found that since 1950, some 960 waste haulers
wers employed by the 53 largest chemical companies to transport +.8
million tons of wastes to locations unknown to the companies. Eleven
percent of the facilities (176) operated by these large companies re-
ported they did not know where any of the wastes generated since 1950
were disposed. and 37 percent (594 facilities) did not know the dis-
posal location of all of their chemical wastes. Not all of the wastes in
‘this survey are hazardous.

A Department of Health and Human Services’ report relcased in
June, 1980 concluded that “the scope of the health problem that could
derive from chemical waste dumps cannot be precisely estimated at
present. The problem could be enormous”,

The preliminary findings of a joint States/EPA survey of pits,

onds and lagoons used to treat, store and dispose of liquid wastes
identify 11,000 industrial sites with 25,000 such surface impoundments.
At least one-half of the sites are believed to contain hazardous wastes.
The survey found that virtually no monitoring of groundwater was
being conducted and that 30 percent of the impoundments, or 2,455 of
the 8,221 sites nssessed, are unlined, overlie usable groundwater aqui-
fers and have intervening soils which would freely allow liquid wastes
to escape. into groundwater.

SPILLS AND OTHER RELEASES

The problem is much broader than those incidents involving dis-
posal of hazardous substances. When confronted with an incident of
toxic chemical contamination, it is often difficult to distinguish whether
it is the resnlt of a spill, a continuing discharge, an intentional dump-
ing, or a waste disposal site. Any legislative solution would also have
to address, in addition to disposal sites, the closely related problems of
spills and other releases of dangerous chemicals which can have an
equally devastating effect on the environment and human health.

Frequently, these releases have resulted in the contamination of
drinking water and long-term contamination of wells, in massive fish
kills, air pollution, loss of livestock and food products to contaminated
drinking water and feed, and the destruction of wildlife,

Spills have taken plnce because of transportation accidents involving
pipelines, trucks, rail cars, and barges or tankers, and also non-trans-
pertation facilities such as storage tanks, helding tagoons and chemical
processing plants.

Thomas Jorling, the Assistant Administrator for Water and Waste
Management for the Environmenta!l Protection Agency, testified be-
fore the Subcommittees on Environmental Pollution and Resource
Protection in 1979, saying:

* * * there are about 3,500 incidents involving chemieals
per year from sources which have the potential of releasing
significant quantities of hazardous substances either onto land
or into water. OF these, it is estimated that about 50 percent of
1,700 spills would reach navigable waters * ™ * there are
about 700 to 1,200 significant spills per year.
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Some examples of the type of accidents that have resulted from spills
and other non-waste disposal incidents include:

—PCB’%, a cancer-causing insulating fluid whose manufacture is
now banned. leaked from an out-of-service transformer, entered
the food chain and spread through 19 states and two foreign
countries. Hundreds of thousands of hogs, chickens, tnrkeys,
and a Iarge quantity of other foodstuffs had to be destroyed.

—-{ne-third to one-half of the drinking water and irrigation wells
in the San Joaquin Valley have been contaminated by a pesti-
cide, TYBCP. In suffictent amounts. this pesticide is known to
cause sterility in workers. It is suspected also of causing cancer.

—From 1970 to 1977, the number of railroad transportation ineci-
dents involving hazardous substances increased 700 percent.
Fatalities increased by 200 percent. A witness from the Na-
tional Transportation Safety Board testified that 85 percent of
those releases would have been prevented by the installation of
relatively inexpensive safety devices.

—Portions of Lakes Ontario and Erie have been closed to com-
mercial fishing because of chemical contamination. The taking
of coho salmon, stecked throughout the lakes to encounrage a
viable commereial and sport fishery, is banned because of chemi-
cal contamination.

Additional studies reveal that the spread of dangerous chemieals
by spills and otlier incidents is presently & major environmental prob-
lem in this Nation:

—-A 418 page report recently released by the Environmental Pro-
tection Agency contains information on 3,076 incidents (mostly
spills) involving hazardous substances.'! These incidents were
reported voluntarily to the Agency over the last two years. Of
the 1.766 incidents veported in fiscal year 1979, 42 pereent in-
volved non-transportation sonrces. 40 percent involved trans-
portation sources, and 15 percent involved “mystery™ sources.
The majority of these hazardous substance spills involved re-
leases to grovwndwater. air and land. The report appears to
ereatly underestimate the problem.

—The Congressional Research Service of the Library of Congress
recently completed a catalogue of natural resources lost or de-
stroyed through releases of hazardous or toxic substances.” Ti
is almost 250 pages long. yet the Congressional Research Serv-
ice says it is an incomplete effort. All of the reported incidents
are essentially anecdotes,

—In a recent report, the Department of Agriculture identified
surface water basins whieh were contaminated by chemicals.?
These basins included practically the entire middle South.

In a report “Objectives for the Nation”. working groups sponsored
by the Department of Health and Human Resources identified toxic
pollution as one of the 15 priority areas for preventing disesse and
promoting heaith,

* “Hazardous Materinls Incldents Reporfed to (L8, Envirenmental Protection Agency
Regtonel Offices from Octobier 1977 throngh September, 1979" EPA, January. 1980

2 “Resouree Losses From Burfaee Gronndwoter, and Atmospheric Contaminatian: A Cal-
alew, by the Coneresaional Researeli Serviee, Librarr of Congress, for the Commities
on Envirnament and Pohile Works, 1.8, Seante. March 1880,

*“Pragriue Reéport amd Eavirenmental Imnact Statement” Soil and Water [esources
Congervation Act, ILR, Department of Agriculiure (Review Denft), 1880,
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BEFORE LOVE CANAL

Long before shocking incidents at Love Canal gained wide atten-
tion and propelled the problems of madequate hazardous chemical
waste dispusal into the national spotlight, other imcidents involving
the spilling of hazardous substances and oil gave rise to a legislative
response which passed the Senate in the Y5th Congress.

Hoping to prevent further oil spill accidents after the huge spills
caused by the wreeks of the drgo Merchant and the cdmoeco Cadiz,
Senutors Muskie, Stafford and Chafes introduced 5. 2900 in the spring
of 1978 to establish a uniform regime for oil pollution liability and
compensation. S. 2900 was an expansion of section 311 of the Clean
Water Act, which since 1972 had covered hazardous substances as
well as oil. The effects of incidents involving the release of hzardous
<ubstances convinced the Cominittee at that time that hazardous sub-
stances shoull continue to be included within the framework of
cleanup, drnages and Tiability.

Thres of these incidents werc the kepone contamination of the
James River, the velease of polychlorinated biphenyls (PCDB's) into
the Hudson River, and the contamination of Michigan livestock by
the ingestion of polybrominated biphenyls (PBB’). ’

Kepone was discharged into t,he environment around Hopewell,
Virginia, from 1966 to 1975 from two manufacturing operations. The
Allted Chemical Company produced kepone, whi&ﬁz was used pri-
marily against potato becties in Europe, for eight years through 1974
By the summer of 1975 several employees were stricken with several
of the following symptons: slurred speech, nervousness. Hnors, fiver
damage. loss of mentory and sterility. Although ne one is known to
have died from the confamination, scientists still do not know the ex-
tent of damare. Extensive medical bills have resulted fron: the contuct
with kepone,

The carcless manufacturing and disposal practices also resitlted in
atmospheric emissions which settled on surface soils. Wastewater dis-
charges passed through u sewage treatment plant, and contaminated
the James River. which the Environmental Protection Agency says
will take an amount of time from 50 years to “centuries” to clean itself.
The polhution has idled a major fishing industry in Virginia because of
fish contamination. Douglas Costle, the Administrator of the Environ-
mental Protection Agency, said:

It's estimated that the kepone discharges could have been
properly controlled at a cost of $200,000, But they were not
controlled. As a result, known claims against the eompany
total more than $20 million. And the cost of cleaning up the
James River has been put at roughly $8 billion—which means,
as § practical matter, that it will probably never be done.
Figures like these suggest that much federal regulation does
pay its own way—cven allowing for the uncertainties of bene-
fit. calculations.

The episode involving the contamination of the Hudson River also
demonstrates the harms and costs that contamination of the environ-
ment by toxic chamicals ean eause.

The General Bleciric Company discharged PCRs. an eloctric
insulating Huid, into the I{udson for many years. Asa result, conuner-
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cial fishing, which was making a comeback us a result of other polla-
tion controls, was largeiy stopped. The New York State Office of
Environmental Conservation has estimated that to clean up the river
will cost more than $30 million. This amount, however, does not include
compensation for losses, such as to the fishermen who lost their iiveli-
hood, or for the lost revenues in recreational use.

The 1973 incident in Michigan involved the contamination of cattle
feed by PBB’s, a fire retardant. Livestock had to be destro red and
dairy products were contaminated. It is estimated that direct losses of
2100 million have resuited. But this does not include costs of health
effects on the population of Michigan. Some scientists estimate that 90
percent of the residents of the State may have ingested PBB’s through
cairy produects.

AS the threat of the release of hazardous substances began to be
documented, the committes in considering the oil spill liability legisla-
tion in 1978 agreed that hazardous substances should be included in any
legislation dealing with oil spills. Thus, S. 2800 included hazardous
substance spills within the framework of cleanup and damages lia-
bility. Uncompensated claims were to be compensated from a fund
established through a fee paid by the ol industry, until & separate fund
for hazardous substances was established. :

The oil and hazardous substance spill Hability legislation passed the
Senaie in September, 1878, Final resolution of differences between the
House and Senate did not occur by the end of the 85th Congress.

By the end of 1978, however. the incident at Love Canal more clearly
demonstrated the national problem of hazardons chemiecals. A solution
of broader dimensions was needed to deal with the litany of contamina-
tion incidents that was being uncovered.

LOVE CANAXL

The Love Canal tragedy, the most familiar example of the dangers
of hazardous substances in our society, also paints the clearest. picture
of just how serious the problems involving toxic chemicals ean be.

In January of 1979, Michael I1. Brown. a reporter for the Niageora
Gazette, who wrote over 100 stories on Love Canal, contributed a piece
on the contaminated neighborhood to the New York Times Magnzine.

The following excerpt from that article, entitled “T.ove Canal,
TUSA”Y, summarizes the T.ove Canal chain of evenis: |

Sometime in the 1940’s—no one knows or wants to remem-
ber just when—the Hooker Chemical Company, which is now
a subsidinary of Oceidental Petroleum, found an abandoned
canal near Niagara Falls, and began dumping countless hun-
dreds of 55-gallon drwms there. In 1953, the canal was filled
in and sold to the city for an elementary school and play-
eround (the purchase priee was a token $1), and modest
single-family dwellings were built nearby. There were signs
of trouble now und then—occastonal collapses of eavth where
drums had rotted through. and skin vashes in children or
dogs that romped on the field—Dbut they were given little
thonght until the spring of 1978, By then, many of the homes
were deteriorating rapidly and were found to be infiltrated
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by highly toxic chemicals that had percolated inte the base-
ments. The New York State Health Department investigated
and discovered startling health problems: birth defects, mis-
carriages, epilepsy, liver abnormalities, sores, rectal bleeding,
headaches—not to mention undiscovered but possibly latent
illnesses. In August, President Carter declared 2 Federal
emergency. With that, the state began evacuating residents
from the neighborhood along the Love Canal, as 1t is named
after the unsuccessful entrepreneur, William Love, who built
it in 1894, Two hundred homes were boarded up, the school
closed and the nation got a glimpse of what Senator Daniel
Patrick Moynihan called “a peculiarly primitive poisoning
of the atmosphere by s firm.”

Bat it was clearly not so peculiar. Since then, new dumping
grounds have been reported in several precarious places.
{™nder a ball Aeld near another elementary school in Niagara
Falls health officials have found a landfill containing many
of the same compounds; it was discovered because the ball
fiekl swelled and contraeted like a bowl of gelatin when heavy
equipment moved across it. Officials have discovered, too, that
Hooker disposed of nearly four times the amount of chemicals
present in the Love Canal several hundred feet west of the
gity's municipal waoter-treatment facility, and residues have
Leen tracked inside water-intake pipelines. Across town, near
Niagara University, a 16-acre Hooker landfill containing
such killers as Mirex, C-56 and lindane—essentially chemi-
eals that were used in the manufacture of killers and
plastics—lhas been found to be fouling a neighborhood stream,
Bloody Run Creek, which flows past drinking-water wells.
About §0.000 tons of texic waste are said to have been dumped
there over the years.

Still worse, as the company recently acknowledged, Hooker
buried np to 3.700 tons of trichlorophenol waste, which eon-
tains one of the world’s most deadly chemicals, dioxin, at
various sites in Niagara County between 1947 and 1972, In-
vestigators immediately sought to determine whether dioxin
had seeped out and, indeed, the substance was identified in
small quantities within leachate taken from the periphery of
the Love Canal, an indication that it may have begun to
migrate, There are now believed to be an estimated 141
pounds of dioxin in the canal site—and as much as 2,000
pounds buried elsewhere in the county. The Love Canal is
above the city’s public water-supply intake on the Niagara
River but a quarter of a mile away; the other sites are
closer—in one case within 300 feet—but downstream of the
intnke. However, the Niagara flows into Lake Ontario, which
Svracuse, Rochester. Toronto and several other communities
manke wse of for water supply. Although health officials re-
aurd the dioxin discovery as alarming, they do not yet
consider it a direet health threat because it is not known
to have vome into contact with humans er to have lenched
into water supplies. Academic chemists point out, however,
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that as little as three ounces of dioxin arve enough to kill more
than a million people. It was dioxin, 2 to 11 pounds of it,
which was dispersed in Seveso, Italy, after an explosion of
a trichloropheno! plant: Dead animals littered the streets,
hundreds of people were treated for severe skin lesions and
1,000 acres had to be evacuated . ..

Since the publication of this article, new events at Love Canal have
raised serious concerns over the residents’ health. President Carter
recently authorized the temporary relocation of 800 additional families

from the polluted area.
Problems like Love Canal pose a series of problem questions:

—How should the government respond ?

—Whe should pay for response and damages?

—1Is there adequate information to determine health risks?

—Can the causes of illnesses and injuries be specifically identified ?

~—How broad should compensation provisions of a2 Federal pro-
gram be? _

—Who will pay for health tests, relocation costs, medical com-
pensation and other third party damages that might arise?

—What should the statute of limitations be with respect to dis-
covered illnesses? :

—What is the best technical manner to respond to leaching chem-
icals and othev releases?

The range of problems exg'lored by the Committee went beyond
waste disposal sites. Senator Stafford addressed these in his opening
remarks at the first hearing on March 18, 1979,

My, Chairman, it is important to emphasize, I think, at the
outset. that these hearings deal with more than just the prob-
lem of abandoned hazardous waste sites. The orphaned site
problem is important. and it is justly receiving a great deal of
attention. Not only are water supplies being contaminated,
but untold number of innocent persons are exposed to ex-
tremely toxic and hazardous chemicals. Some places, such as
Love Canal, have become environmental ghettos. But these
hearings are to inquire into the universal problems caused by
the release of toxies into the environment,

If these hearings were to deal only with the Love Canal or
Toone, Tenn., we would be neglecting the radium sites in
Denver. And if we were to deal with the Denver sites as well,
we would still be neglecting PCB's in the Hudson River and
PBB’s in Michigan. If we restrict ourselves just to the waste,
we will leave a large %np because in the chemical business
one man’s meat 1s literally another man’ poison. Waste from
one company is feedstock to another. What we must explore
is the entirety of how and why toxics are entering the envi-
ronment, whether they are injuring people, and 1f so, how.
Then we must decide whether there should be a scheme to
compensate victims, and if so, for what injuries,

ENADEQUATE LEGAY. AUTHORITY

There is limited authority to solve these problems. Regulations
promulgated in May under subtitle C of the Solid Waste Disposal
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Aect. which impose tough new standards for operating toxic waste dis-
posal facilities, are expected to greatly upgrade the Nation’s active
toxic waste disposal sites. But the regulations do not addrass those
situations where an owner is unknown or is unable to pay the cleanup
costs, nor do they address the clean up of spills, illegal dumping, or
releases generally.

In cases like Love Canal, where the disposer is known and able to
pay, and where there is significant danger, the Federal Government.
under the Solid Waste Disposal Act, does have authority to sue the
disposer or vwner of the disposal site to seek clean up. But the un-
charted legal pathway will be lengthy and uncertain.

In addition to the Solid Waste Disposal Act, there is a patchwork
of othey existing Federal statutes which ostensibly deal with hazard-
ous substance problems.

Section 311 of the Clean Water Act imposes liability for cleanup
and mitigation of spills of oil and approximately 300 designated
hazardous substances. A $35 million appropriated revolving fund is
available for immediate cleanup activities and any money recovered
from the spiller 15 returned to the fund. As of May, 1980, the fund
was virtually depleted. Section 311 is triggered only by spills inte
navigable waters and does not cover most groundwater incidents or
other releases.

Section 501 of the Clean Water Act provides authority for the
cleanup and mitigation of environmental emergencies which present
an tmminent and substantial threat to health or welfare. A $10 mil-
lion appropriated revolving fund is authorized for such actions, but
no appropriations have ever been made availgble for this fund.

The Safe Drinking Water Act has two provisions which seek to ad-
dvess contamination meidents. Section 1431 provides basic emergency
authority when a contuninated public water supply system presents
an jmnunent and substantial threat to the health of citizens. Section
1442 nuthorizes the Environmental Protection Agency to make grants
to auist States and cities in responding to cmergency situations when
a public water supply is thréatened.

These statutes provide a legal basis for emergency response to clean
up and mitigate a limited number of environmental emergencies. But.
in wost cases. funding is inadequate or has not been made available.
And mare importantly there is no general Federal law establishing
liability in the case of accidents or other incidents involving hazardous
substances. So, even when a responsible company has been identified,
recovering cleanup costs and drs)lmagcs can ?)e extremely difficult or
impossible. Often, whether the government is suing for cleanup costs
or individuals are suing for property or personal damage, cases must
be brought in State courts under laws which vary from g:ate to State.

There is ho available source of funds for the expensive remedies
needed to help solve hazardous chemical contamination problems. Mil-
lions of dollars will be necded in seme cases just to contain releases.
For example, the State of New York and the Environmental Pro- -
tection Ageney have already spent over $30 million at Love Canal,
largely on emergency and short-ferm response. The total remedinl
costs of Love Canal alone are expected to reach $125 milllion.

These legal gaps in responding to such ineidents prompted the Com-

- -

mittee to inelude three major concerns in its reported legislation:
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First, provide incentive for maximum care in handling hazardous
substances and for minimizing the effects of any releases by estub-
lishing strict liability for responsible parties for cleanup costs, miti-
gation, and third-party damages.

Second, provids a mechanism for rapid response, including an im-
mediately available source of funding for cleanup and mitigation,
when hazardous substaneces are released into the environment ; and

Third, provide prompt and adequate compensation for injured
parties.

II. Goans anp BreMments of NEw LEsisLaTion

The Environmental Emergency Response Act, S. 1480, is designed
to help address many of the problems faced by society as a result of
chemical contamination.

The bill is not intended to replace other laws which aim to correct
a variety of toxic chemieal concerns. The Clean Air Act, the Clean
Water Act, the Toxic Substances Control Aet, the Selid Waste Is-
posal Act, and other statutes are only beginning to build regulatory
foundations to address the wide range of toxic coniamination incidents.
The reported bill, S. 1480, is structured to complement these laws.

Environmental Protection Agency Administrator Douglas Costle
spoke in May, 1980, about the need for new legislation:

# * * the framework for a national program to control the
wastes now being generated is rapidly falling in place * * *.

* * * there is as yet one important element missing from the
regulatory framework. Qur current laws give us the authority
needed to control the wastes now being generated, and to
begin to regulate disposal sites now in use. But they do not
give us the resources we need to clan up the dumpsites left by
the companies that have goue out of business, or those created
by outlaw dumpers. We have been forced to rely on 2 patch-
work of anthorities, which provide at best limited funds—
and, in those cases where we can identify a responsible party,
on the lawsuit.

We have not hesitated to use these tools. We have slready
filed 19 lawsuits, for example, including a series of actions
against Hooker Chemical. But what we need, at this point,
is * * * g revolving fund that would allow usto goin and clean
up hazardous waste sites first, then try to recover the costs of
cleanup later.

1f we had s superfund a few months ago, we could have
cleaned up the site in Elizabeth, N.J. * * * and each day that
passes without it raises the odds that yet another dumpsite
will become & source of imminent danger to public health.

Because the problem of hazardous substances in the environment is
complex, the legislation secking to rectify those problems must con-
tain several essential elements if it is to be effective.

To achieve these goals five basic elements are included in legisiation
to broadly address the problems, These are:
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First, assuring that those responsible for any damage, environ-
mental harm. or injury from chemical poisons bear the costs of their
actions;

Second, providing a fund to finance response action where o linble
party does not clean up, cannot be found, or cannet pay the costs of
cleanup and compensation

Third, basing the fund primarily on contributions from those who
have been generically associated with such problems in the past and
who today profit from products and services associated with such
substances;

Fourth, providing ample Federal response authovity to help clean
up hazardous chemical disasters; and

Fifth, providing adequate compensation to those who have suffered
econumic, health, or other damages.

LIABUJTY

The goal of assuring that those who caused chemical harm bear the
costs of that harm is addressed in the reported legislation by the im-
position of liability. Strict liability, the foundation of S. 1480, assures
that those who benefit financially from a commercial activity in-
ternalize the health and environmental costs of that activity into the
costs of doing business. Strict. Hability is an important instrument in
allocating the risks imposed upon society by the manufacture, trans-
port, use, and disposal of inherently hazardous substances.

To establish provisions of lability any less than strict, joint, and
several linbility would be to condone a system in which innocent vie-
tims bear the actual burden of releases, while those who conduct com-
merce in hazardons substances which eause such damage benefit with
relative impunity.

Without the bill's Hability provisiens, victims of a hazardous chem-
ical incident face a difficult burden in seeking redress through the
courts,

In testimony during hearings on S. 1480, several witnesses testified
that victims who were poisoned by toxic chemicals faced barriers in
the legul system to presenting their cases.

One example was that of Mr. Frank Kaler of Jamesburg, New
Jersey, whose well was contaminated by synthetic chemicals. Mr. Kaler
testified that he was “economically bludgeoned out of the courtroom”
when his counsel presented the grim economic facts of appealing his
unexpected low first award.

A 500-page Library of Congress Study *, requested by Senators
Stafford and Culver, and released on June 17, 1980, came to three basic
conclusions on victim compensation with respect to releases of haz-
ardous substances:

First, the legal mechanisins in the States studied are generally in-
adequate for redressing toxic substances-related harms, and tradi-
tional tort law presents substantial barriers to recovery.

s vgly Case Studies o Compostien Ior Toxic Substances Pollutlon : Alabama, Culifornla,
Michigan, Missourl, New Jersey and Texas” Congresstonal Research Setvice, Library of
Congress Serial No. 93-13, June, 1880,
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Secowdl, seeking compensation for pollution-related injuries is
usnally cumbersomne, time-consuming and expensive. In the releases
studied {some involving many expostres), few cases were filed and
final judgments were varely obtained.

Third, as a consequence of these difficulties, the compensation ulti-
mately provided to injured parties is generally inadequate.

While sustaining such actions through complete litigation is dif-
ficult, the current case law is generally supportive of the imposition
of strict, joint and several liability with vespect to hazardous
substanees.

Even though relatively few of the toxie tort problems addressed
in the bill have been brought into court and adjudicated until recently,
the U.S. Justice Department and independent legal authorities have
stated that the basis for imposing such liability currently exists.

The most analogous areas of the law are product Hability and l-
bility for abnormally dangerous activities. For example, the law of
product liability imposes strict, joint and several Liability on manu-
facturers of unavoidably dangerous products.

James W. Moorman, the Assistant [J.S. Attorney General for Land
and Natural Resources, said before the joint subcommitiees:

The evidence compiled through Congressional hearings
on the subject of huzardous waste overwhelmingly supports
the conclusion that the generation of hazardous wastes is
what the law would consider to be an ultrahazardous ac-
tivity. By their very nature, hazardous wastes create a high
degree of risk that their release will cause substantial harm.

Another source of legal precedent for strict Hability for hazardous
substance disposal sites or contaminated areas 1s nuisance theory.
Damage actions involving the maintenance of a public or private
nuisance often involve a kind of striet liability standard.

An important aspect of strict liability is that it would create 2 com-
pelling incentive for those in control of hazardous substanees to pre-
vent releases wnd thus protect the public from harm,

In April 1978, in his opening statement on hearings to establish
comprehensive pollution labilicy wnd compensation legislation, Sen-
ator Edmund Muskie. then Chaboman of the Subcommittee on Lin-
vironmental Pollution, said that a major question was what kinds
of incentives would be included for transporters and facility operators
to adopt strict measures to guard against spills.

Again, on June 20, 1979, in joint subcommittee hearings to diseass
the Administration’s supetrfund proposal, Senator Muskie said to
Thomas Jorling, Assistant Administrntor for Water and Waste Man-
agement of the Environmental Protection Agency:

1 amn not sure this legislation * * * would provide the added
deterrent law to effectively discourage not only spills, but
the deposit of hazardous materials in sites which are environ-
mentally dangerous. * * * What. type of deterrent is there in
this fee approach ? :

Mr. Jorling responded :

The basic point ix this fee is not designed to be z deter-
rent. This fee is designed to generate revenues for the Gov-
ernment to respond.
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The deterrent aspect comes from the fact that if Govern-
ment spends money out of that fund, there is recovery back
agminst those who discharge, plus penalties * * *.

This fec system is not designed to be a detervent. nor is it
designed to be a fee that can be construed as & right to pol-
lute. It is liability provisions that are the deterrent.

In correcting the historic neglect of hazardous substances disposal,
it is essential that this incentive for greater care focus on the initial
generators of hazardous wastes since they are in the best pesition to
vontrol the risks. Generators create the hazardous wastes, they have
more knowledge about the risks inherent in their wastes and how to
avoid them, and they determine whether and how to dispose of these
wastes—on their own sites or at Jocations controiled by others. With-
out @ strict liability standard for generation of hazardous wastes,
generators will have a strong incentive to transfer contrel of their
wastes to others as quickly as possible—a practice whose social and
environmental consequences are documented almost . daily In news
reports.

‘A Mr. Moorman testified further before the joint subcommittees:

Society needs to insare, to the greatest degree possible, that
those who control hazardous wastes throughout the whole
process of disposal have the ex]l)ertise. and resourees to handle
those wastes properly. The only way society can insure this
is to place on the generator of the waste the highest possible
incentive to make sure that the waste i8 passed on to those
that can fultill these requirements. The best incentive 1y strict,
joint and several liability * * * I should also note, that a joint
wind several and strict Hability standard will encourage gen-
arators to remedy hazards created in the past as well as to
disconrage them from creating new hazards.

Several precedents exist for federally-imposed Liability regimes, One
Federal regulatory program with a direct and significant effect on
State liability laws was the Federal Safety Appliance Act. Another
program, directly overlaying State regimes with new and different
Federal liability standards and remedies, is section 10(b} of the Securi-
ties Act. whichl creates a federally enforceable remedy for securities
fraud. And finally, strict liability has slready been established for
cleanup costs and natural resource damages due to oil and hazardous
substances spills in navigable waters under section 311 of the Clean
Water Act, as well as general strict liability schemes for damages and
cleanup costs for oil spills under the Deep Water Port Act and title
111 of the Outer Continental Shelf Lands Act Amendments of 1978,

For releases authorized under Federal permit programs, the biil
would allow the use of the Funds to respond to harm or to & threat of
harm. In the case of a permitted release, however, the Fund, and -
jured third parties as well, wonld not seek recovery under the liability
provision of 8. 1480, The Fund and injured parties would seek re-
covery under other State or Federal statutes or under corpmon law.

ESTABLISHMENT OF A FUNB

Present statutes do not provide adeyuate compensation for those
affected by chemieal contamination, and are inadeguate to respond to
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releases of hazardous substances. To meet these needs, the bill ereates
a special fund.

Three sections of the Clean Water Act authorize funds for cleanup
of chemicals released info navigable waters and mitigation of damages.
These are:

__Section 115, authorizing $15 million for removal and disposal
of hazardous materinls from navigable waterways and critical
portand lnrbor areas;

— Section :311, authorizing a $35 million fund (replenishable by
appropriation and recovery) to clean up and mitigate spills af-
fecting navigable waters or natural resources; an

__Section a0, nuthorizing a $10 million rveplenishable fund to

clean up pollution creating an “imminent and substantial en-

dangernent to the public health or welfare.”

Aside from the inherently limited response authority in each of
these sections, cach also is bampered by limits of appropriations.

Sections 115 nnd 504 have never been funded. Seetion 311 received
additional funding of $13 million in 1979, but due to the number of
spills and slow recovery rate in court, that fund is carrently depleted.

Also, these sections of the law are not well constructed to deal with
abandoned and inactive sites or with new cases of “midnight dump-
ing™ onto the ground, or with general releases into the environment.

The Solid Waste Disposal Act mandates safe disposal of hazardom
wastes in the future. and ereates a regulatory siructure intended to
track all hazardous waste streams. But it does not provide funds to
clean up improper dumping, and its authority is limited to hazardous
substances which are wastes,

This sitnation causes an areay of problems. In the absence of & fund.
a financinily =olvent perpetrator must be found, sued. and collected
from before any money is available for any purpose. This obstacle
is compounded by the high cost of identifying chemieals in the en-
vironment and tracing thein to their sonrce, by a lack of reeords for
old dumpsites and other releases, the difficulty in determining the
assets of responsible parties, by the inability of small firms to puy.
and by the likelihood that out-of-court setilements will often be
smaller than damages if the perpetrator ean wait out the governient
and victims.

In addition, none of the existing authorities compensates victims.
Nor often do third parties have access to the Federal courts, leaving
a victim to seek compensation under State tort Inws often applying
negligence or nuisance theories. The victim must bear the cost and
burden of proving technically complex causes and effects.

Actions by State agencies are sometimes haphazard aml are ham-
pered by a lack of funds. In many cases, States have shown unwilling-
ness to asswme the expense of cleanup withont a matching Federal

commitment: in others, States have been unwilling to held responsi-’

ble major industries which are economieally significant. In addition,
chemical pollution lawsuits require technical expertise and eommit-
ments of time that fow States have shown willingness to finance.

Thus, existing svstems of response and compensation are not adde-
qunte.

o —



17

'The argument in favor of creating a fund was well stated by the
Interagency Task Force on Compensation and Lisbility, comjposed
of representatives of various Federal agencics convened to study this
problem. It reported as follows:

The principal difficulty with existing federal programs is
that, even when taken together, they fall far short of a com-
prehensive sttia for dealing with the damages caused by
hazardous materials. Even the most ambitious programs
(such as Price-Anderson and Section 311) are constrained
in some way. Victims of hazardous materials releases face a
denial of compensation under federal statutory schemes due
to the various funds’ limits on the hazardous substances
covered, the environmental pathway (water, air or land}
for damage, the type of incigent. or the type of damnage.

The present system’s array of narrowly defined programs
may create administrative problems as well. Typically the
funds that exist arc adjuncts to other regulatory prrograms
and are limited by the scope of specific licensing activities.
As a result the goal of compensating the injured may be com-
plicated by questions of the regulatory jurisdiction of the
various federal agencies. For example, when an oil spitl oc-
curs it would be necessary to track down the source of the
spill before either the Deepwater Port Liability Fund, the
Trans-Alaska Pipeline Liability Fund or the Offshore Oil
Spill Pollution Fund would be liable. Such excursions into
causation prior to compensation undermnines one of the pur-
poses behind a strict Lability fund system.

Aside from those sections of the Clean Water Act, there are sev-
eral precedents for the establishment of a_fund. These include the
Offshore Qil Spill Pollution Fund, the Fisherman’s Contingency
Fund, the Trans-Alaska Pipeline Authorization Act, the Deepwater
Ports Act, the Surface Mining Control and Reclamation Act, the
Black Lung Benefits Reform Act, the Jones Act’s provision for
mnerchant seamen, and the Federal Employee’s Compensation Act for
railroad workers. )

The bill suthorizes a 6-year fund. Over that period, a total of $4.085
billion would be derived from fees and appropriations. In the first
year, fees and appropriations would be $285 million; in the second
year, $600 million; and in each of the third through sixth years, $800¢
million. Two-thirds of the annual revenues would be reserved for
government respense, including removal and remedy actions, restora-
tion of natural resources, epidemiological studies, victim registries,
and other health effects surveys. One-third of annual revenues wonld
be available to compensate third-party damages.

In the third through sixth year, $534 wmillion will be available
annnally for government response. A fund providing $534 million
annually will permit govermment vesponse only to the most significant
releases. .\t this level of funding. response wiil not be possible at a
large nuinber of releases posing inuninent or substantial threats to
public health or the enviromment. The Environmental Protection
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Agency estimates that in the first 4 years, 5. 1480 will finance removal
(emergency assistance only) at 600 hazardous waste disposal sites,
remedy of the problenis at only 235 of these sites, and response to
approximately 2,800 spills or other releases. At some 360 sites, the
nesd for remedy will be ascertained, but will have to be deferred for
lack of funds.

Tven these projections substantially overstate the level of govern-
ment response the Fund ean nctually afford. The Ageney’s estimates
do not inelude permanent relocation, epidemiological studies, victim
registries, other heslth studies, or the costs of operating and main-
taining long-term remedial measures. Estimates indicate these
omitted items may require annual Fund expenditures ranging from
$100 million to $345 million by the sixth year, reducing even urther
the number of cases to which the fund will be able to respond. In
addition, the estimates may overstate the level of government response
because the costs of remedy are assumed to actually deeline over the
four years from $3 million to $2.2 million per site, and the impact
of infiation is ignoved.

The Fund created by 5. 1480 may not be adequate to remedy sites
which are already known and which the \Agency has at least tenta-
tively concluded need remedial action. The Agency is investigating
some 5,790 sites identified in the past year. To lﬂtm, it has determined
that State or Federal vesponse actions are required at 111 sites and
tentatively concluded that such actions are needed at an additional
931 sites. These determinations are based on inspections of fewer
than one-fifth of the 5,790 known sites. The nunber of sites which
contain hazardous wastes is estimated to total at least 58,000,

Estimates based upon available information indicate that third-
party damages could require between $150 million and $300 million
annually. depending on the incidence of damages. the number of
claiins honored by Iinble parties, the number and size of catastrophic
releases, and the cests of claims adjudication. Obviously such esti-
mates at this time could be subject to error.

The use of the Fund for third-party damages was limited to actual
medical expenses paid within six years of the date of discovery of
the injury, and two years’ lost wages or salary from the date the loss
began. In addition, separate provision was made for agricultural
and fishery losses. ,

If the smount set aside in the bill for third-party damages s too
large, the Fund administrator has authority to reduce fees und appro-
priations in the next yvear. If the amount is tee small, monies may
be borrowed from the Treasury, but since they umst be paid back
from future revenues, the Fund administrator will be foreed to ration
claim payments in later years, based on hardship to the clainnt
and other criteria.

The legislation would also establish a second Fedeval fund which
would assune the Hability from owners and operators of hazardous
waste disposal factlities which were permitted wnder Subtitle C of
the Solul Waste Disposal et aml elosed in accordance with the
regrulations under that Act, '

That et reguires that site owners prove their financial capabiiny
to puy for the repalr of those facilities which relfease wn hazardous <ub-



19

stanes after closure. The Agency has de ferred the implementation of
this provision because site owners have been unable to secure private
insurance establishing such financial responstbility. This bas proved
to b # serions stumbling block to the establishment of the desperately
needed new capacity to dispose of huzardous substances. .
This legislation would transfer such liability only if the pernitting
authority certifies that a facility closure was in compliance with the

Sotid Waste Disposal Act permit and regulations and that hazardous -

substances were not likely to migrate ofi-site, .
‘Ihis revolving post-closure Hability fund of $200 million would be
financed by o fes imposed on hazardous wastes.

SOUHRCES OF HEVENUES FOR THE FUXD

‘The Comumnitiee concluded that the Fund should be supported by a
combination of fees on industry and appropriztions. Fees provide most
of the Fund's revenue. This decision raised two additional issues:

On what portions of industry should a fee system be ceutered ? and,

Liow much should the assessment on industry be?

A fund based only on appropriations would not be in the public in-
terest. Taxpayers too often are asked to remedy problems they do not
help create. Relying on gencral revenues to clean up past industrial
miistakes could be interpreted by some as a public policy precedent, im-
plying that the longer it takes for problems to appear, the less respon-
«ible those who cause the problem are for the solution. '

Further, a Fund derived exclusively from appropriations would
subsidize those generators and users of huzardous substances who,
while benefiting economieally, have exposed society to the risks of com-
mercs in hazardous substances.

Also, to assure the billions of dollars needed to deal with hazardous
¢hemical problems are available, while meeting the equally desired
goals of restrained Federal spending, a fee on those who benefit from
the commercial and industrial practices which expose society to haz-
ardous substances is especially appropriate to these related national
concerns.

The economic impact of an industrial fee system will not be dis-
ruptive.

In a September 25, 1979, letter to the Environment and Public
Works Committes Chairman, Jennings Randolph, Environmental
Protection Agency Administrator Douglas Costle said that virtually
all of the costs of the fee system would be passed on to consumers of
products made from the chemieals subject to the fee,

“Yn an industry with a historic annual average of six to eight per-
cent profits and equally high rates of growth,” Mr. Costle wrote, “fees
of less than two percent will, at most, produce a slight reduction n
the rate of growth.”

o In determining how industrial fees should be levied, the Committee,
in the two years of deliberation on the bill and its predecessor, moved
wway from imposing fees on wastes and hazardous end-products, and
insterd approved a system which imposes fees on the relatively few
basic building blocks used to make all hazardous products and wastes.
The initial fee proposal in S. 1480 as introduced would have involved
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the collection of fees from at least 260,000 generators of hazardous
substances, assuming fees would not be imposed on several hundred
thousand very small ivms. It was determined that such a system would
havs significantly increased government paperwork on industry, been
difficult to defend in court, been Impossible to administer, involved
long delays before implementation, resuited in potential significant
economic ineguities, and induced industrial behavior contrary to the
environmental purposes of the bill,

The imposition of a fee on the building blocks of all hazardous sub-
stances has several advantages, It raises more revenue without ereat-
ing significant economic impact in the national economy than a fee on
wastes and products because it spreads costs more broadly throughout
the chain of conunerce of hazardous preducts and wastes. Collection
of such & fee also would be simple. It would be levied on fewer than
1,000 sources, instead of at least 260,000 and on just 46 basic building
blocks (primary petrochemieals, inorganic raw materials and petro-

leum oﬂ{).ec .

Also, because a fee on feedstocks can be passed on to customers, it
does not. single out the chemical industry’s profits as its source of reve-
nue, Virtuaity ail hazardous wastes and substances are generated from
these primary petrochemieals, inorganic raw materials or petroleum
oil. The costs of a fee imposed at this early step in the industrial chain
of production, distribution, consumption and disposal will be more
evenly passed along to all industrial sectors which produce and con-
sume hazardous substances and generate hazardous wastes. The fee
system utilizes the cfficiency of the marketplace to distribute the fees
through the chain of commerce rather than relying upon a large Fed-
eral bureaucracy to select out who should be subject. to what fce.

Seven-eights of the annual revenues of the ¥und, exclusive of re-
coveries, is to comse from fees, and one-eighth from appropriations.
These appropriations were authorized for Itrfu'ee ressons: (1) they will
help assire startup of the program by allowing cleanup and third-
party compensation to begin without the delays that could occur while
procedural fee regulations are being promulgated and the fees col-
lected; (2) the appropriations process will assure scrutiny of the use
of the Fund by the Administration and the Congress; and (3) appro-
priations provide a safeguard against court tests which could halt the
start of cleanup and compensation.

The initial ailocation of fees between petrocheinicals, inorganics,
and oil approximately reflects the ratio of hazardous wastes generated
from each. Wastes representing 92 percent of annual hazardons waste
genexation, after cortvction for weight bias, were found in surveys
1o be in a ratio of approximately three to one, organic (petrochemi-
cals) to inorganic. In addition, fees would be collected from crude oil
to reflect the high incidence of waste oils found in hazardous waste
disposal sites. This results in the following allocation of fees (in 3
{)ears, when the Fund is authorized at $800 million annually):

rimary petrochemieals, 65 percent of the total fees, or $450 million;
inorganic raw materinls, 20 percent, or $150 million; and petroleum
vil, 15 percent, or $100 million. These fees would be collected on im-
ports and exports as well as domestic production. Federal appropria-
tions would make up the additional $100 million. '
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The fees would be phased in over a 3-year period. After 3 years
and biannually thereafter, both the categories paying the fee and the
aetual amount paid may be adwinistratively adjusted to reflect the
empirical degree of hazard based on the payout experience of the
Fund. However, any such adjustient cannot exceed the statutory
limits on fees which are designed to preclude significant economic
jmpacts. After 4 years, a report will be made to the Congress to
evalnate statutory changes that could better reflect who and how much
should be paid into the Fund sccording to the pay out experience
of the Fund,

To facilitate vapid implementation, the first year fees are specified
for each substance in the reported legistation. The second and third
year fees are inchuded in this report. The specific fee rates are based
on production volumes. After 3 years, any changes in the fees wiil
he established by public rulemaking, thus allowing those affected
imdustries to participate. A number of provisions are included in the
fee system to assure an equitable fee which avoids unintended eco-
nomic impacts, including: a provision which allows only one fee
collection on any given quantity, statutory maximums which the fees
cannot exceed, and exclusions from the fees for primary petrochemi-
cals and inorganic raw materials which are use(F as a source of fuel,
produced solcﬁy 4s a by-product of pollution control and used com-
mercially. or derived from recycled material.

In testimony before the joint subcommittees, the Administration
ilentified three criteria to apply in establishing a legislative fee sys-
feit: ~First was equity, a nexus to the problem, The second was ad-
ministrative complexity in the collection system. Can you penetrate a
very complicated commercial system and do it efficiently without cre-
ating the need for a huge bureancracy to apply rule-making and guid-
anee, and interpretations to collect the fee? The third feature was ecg-
nomic impact on the basic systems of production that exist in this
country in oil and chemicals.” .

These three criteria were used to develop a fair fee system. In addi-
tion, the Committee considererd the speed with which fees could
begin to be collected and the legal defensibility of any fee system.
The econosnic impact, with the precautions included in the legislation,
will be minimal, The annual fund is small compared to the Gross
National Product, and since the fee is not indexed to inflation, the
impact will lessen with time. The Congressional Budget Office, in
reviewing the fee system embodied in S. 1480, agreed with the con-
clusion of the economic analyses carried out for the Committee by
the Environmental Protection Agency: “The effect of the fees on
prices and production volumes of final products is small,” and, “the
fees should have at most a very small effect on GNP, the price level,
or unemployment.”

The American chemical export business has done extremely well in
reeent years. Through the first half of 1979, exports were running
at an annual rate of more than $186 billion, a 39 percent increase over
the previous year's pace.

Concern was expressed by some industries about the possible ef-
fects of an industrial fee on the exports of American chemieals. The
Congressional Budget Office has determined that the maximum possi-
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ble decline in petrochentical profits, if U.S. companies found they
could not pass on the fees from an $800 million annual fand to export
consumers, would be $67.5 million from the multi-billion dollar in-
dustry. However, both the Congressional Budget Office and the Envi-
ronmental Protection Agency analyses find that it is highly unlikely
that the fees could not be passed on. The impact of fees appears minis-
cule compared to oil price changes and changes in the international
exchange rates. In recently resisting European tariffs, the 1J.S. chemi-

cal industry has argued that some American competitive advantage .

will still exist after oil price decontrol due to the greater efficiencies
in U.S. plants. The Committes has made adjustments in the fee systemn
in two areas where analyses suggest econonuc impacts could have been
troublesome, the copper and fertilizer industries.

GOVERNMENT BESPONSE MECHANISM

Tn a joint subcommittee field hearing in Niagara Falls, New York.
Lois Gibbs, the president of the Love Canal Home Owners Assosia-
tion, testified :

Neither the state nov the federal agencies who could help
were responsible for the situation {(Love Canal). And neither
wanted to take Hnancial responsibility for cleaning it up.

Because present law does not provide adequate authority for emer-
gency actions involving hazardous chemicals a major goal of this
legistation is to provide clear authority to act and an adeguate re-
sponse to emergencies caused by toxic and hazardous chemieal emer-
gencies.

The response mechanism in section 311 of the Clean Water Act,
which established u hazardous substance spill contrel program, was
a result of congresstonal concern that the public health and en-
vironment might not be protected from. chemical spitls. The Com-
mittee has learned, however, that a response to spills into or af-

fecting navigable water is just not enough. With such narrow au-

thority for response, the questions of what to do about abandoned
waste sites. midnight dumping and other harmiful releases would go
unanswered. Major questions would also remain about just how
much to do at hazardous waste sites. Is contaimnent enough? How
long is monitoring of a site necessary ¢ Are both removel and remedy
of abandoned sites possible within cost limitations?

The Chemical Transportation Emergency Center {Chemtrec) 15 o
service provided by the Chemical Manufacturers Association to pro-
vide immediate ndvice for aceidents involving the transportation of
chemicals. A gevernment emergency response system was needed not
only for transpertation spills, but for releases of all kinds. The thrust
of the Environmentat Emergency Response Act is to provide for im-
mediate emergency response actions and application of the best en-
gineering techniques for containment and remedy.

Therefore, the reported legisiation woukld require that the appro-
priate ageney be notified of any release of a hazardous substance in-
to the envivonment hy any person in charge of a vessel or facility from
\vh‘lch a relense occurs. Failure to report such releases could result in
a fine or i prisonment.

SO PR PR )
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In the event of a release of a hazardous substance, the legislation
gives the President the authority to provide necessary remediai action,
including any emergency action essential to protect the environment
or human health or welfare. The President is directed to revise the
Nationa! Contingency Plan, presentl in existence pursuant to section
311 of the Clean Whater Act, in order to create clear response pro-
cedures under the requirements of the reported legislation.

COMPENSATION

In determining ways to pay for the costs borne by the victims of
chemical contamination, any decision must weigh the enormous scope
of the problem and the potential immensity of these costs.

Several studies, discussed above, have shown that economic losses
are substantial and that the rate of compensation for victims is ex-
tremely low. Sizeable losses due to out-of-pocket medical expenses,
lost wages, lost recreational businesses revenues and contaminated
agricultural and seafood products have occurred. A Library of Con-
gress study has also concluded that, “. . . damage to natoral re-
cources in the United States by toxie chemicals is substantial and
enduring.” :

The need for compensation must be balanced with the fiscal prob-
lems that would result if n fee-based fund were required to com-
pensate for all damages due those who have been or might become
victims of such losses.

With regard to the medical expenses of victims, the bill expresses
the following priorities:

-

—That Injured victims be assured they receive immediate medi-
cal sttention;

—That when no liable source can be identified or the liable source
is not financially viable, chronically injured victims not be
denied treatment;

—_That government-supplied diagnostic and treatment services
be made available whenever possible.

JAs reporied, 5. 1480 covers certain losses, but it also places limita-
tions on compensation. One requirement is that claims against the
Fund for damages must be brought within thyee years of the dis-
covery of the loss or of enactment of this Act. whichever is later. A
second limitation is that, with the exception of food production Josses
(described elsewhere), the Fund will reimburse viettns only for out-
of-pocket medical expenses ineurred within six years of discovery of
the illness or injury and 100 percent of lost wiges in the Hest yvear
following the loss and B0 percent of lost wages in the second year.

Another limitation is that third-party damages resulting from ex-
posure completed prior to January 1, 1977, would not be conipensible
from the Fund, nor subject to the liability provisions of this bill, if
the injured party knew of his injury before that date. \ person ex-
posed to a hazardous substance before January 1, 1977, could seek
compensation from the Fund for medical expenses and lost incowme
within the limits of the bill, if the injury did not heecome appavent un-
til after January 1, 1977, but any recovery from the liable party wonld
have to be under common law. )

_The Fund also pays for expert witness fees, health studies, and
diagnostic examinations.



